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ON APPEAL FROM A JUDGMENT 
OF THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


QUESTION PRESENTED 
ہت‎ > ELI So aa 


Whether the improper and prejudicial rebuttal testimony 


of the Postal Inspector requires reversal. 


STATEMENT PURSUANT TO RULE 28 (a) (3) 
SSS See ee 


inary Statement 


This appeal is from a judgm $ he United States Dis- 
trict Court for the Eastern District of New York (The Honor- 
able Mark A. Costantino) entered on February 20, 1976, after 
a jury trial, convicti yi ie M McGirth of knowingly and 
unlawfully converting t r Ow se ! which she received 
in the execution of her employmer s a Postal Service employ- 

$1711). 

Appellant was sentenced to the custody of the Attorney 
General for three years. Execution of sentence was suspended 
and appellant placed on probation for that period.  Appel- 
lant was also required to pay a fine of § to be paid with- 
in one year. 

The Lega; Aid Society, Federal Defender Services Unit, 
was continve?2 as counsol or appeal, pursuant to the Criminal 


Justice Act. 


Appellant Willie Mae McGirth was an employee of the Pos- 
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3 R r 1 
tal Service from October 1963 until April 1975 (143 ). In the 


Numerals in parentheses refor to pages of the transcript 
of the trial. 


course of a postal investigation of ti theft in March 1975 

of a letter containing registry funds” from the Steinway Street 
audit of appellant's fixed 

xd 

Post Offices in Queens (18, 78-7 was duc The audit 

Showed that appellant's accounts did not balance, indicating 

a shortage of either cash or stamps (86-87). Because of the 

Shortage (16), onApril 7, 1975, appellant was interviewed by 

three postal inspectors (16, 36, 38). 

The interrogation began at approximately 10:30 a.m.4 (38) 
and ended at 3:00 p.m.? The first two hours of questioning 
centered around the theft of the registry letter and the short- 
age in appellant's accounts (18, 39). As a result of this in- 


terrogation, appellant signed a written statement. Explaining 
——————————————— 'O— 


At trial, registry funds were defined as excess monies re- 
ceived from transactions between postal employees and the pub- 
lic (15-16). Counsel for the Government and appellant agreed, 
in a stipulation read to the jurors, that "there is no evidence 
linking Mrs. McGirth to the stolen registry letter" (76). 


A fixed credit is a draw assigned to a postal employee, 
used by the employee to sell stamps and make change (78). 


Ku: i 1 ۱ ^ 
Prior to the interrogation appellant was advised of her 


constitutional rights, as required by Miranda v. Arizona, 384 
U.S. 436 (1966), and she signed a waiver form (Government Ex- 
hibit $1). 


During the first two hours of the interview, Inspectors 
jooker and Mullin questioned appellant. After Booker left at 
12:30 p.m., Inspector Garofalo replaced him (39). Lillian 
Razzis, a female employee of the Post Office, was present dur- 
ing appellant's entire interrogation, but did not participate 
in any questioning (37-38, 88, 132). 


that she did a check on the auditors who were examining her 


accounts, appellant stated: 


The reason I was short at Steinway and 
Sunnyside was because I knew my stock was 
going to be checked and since there had 
been a number of shortages at the station I 
wanted to make sure what I had taken out was 
the correct amount missing. I took $155.65 
out of Steinway on March 24th, 1975, placed 
it in a sealed envelope with the date. I 
left the bag in the ladies' room along with 
some personal articles I had. I returned 
the $155.65 cn April 7th, 1975, when I found 
out they had counted my stock. The $225.00 
at Sunnyside was taken on March 26th, 1975, 
placed in a sealed envelope. I carried it 
with me since the 26th of March, 1975. I 
do not know why I am short $89.53 at the 
Broadway Station. had no intention of 
stealing RASS: money just to make sure when 

stock was it would come out to 

amount Į away. The $155.65 
has been restored at Steinway Station. I 
tried to replace the $225.00. They, said I 
couldn't until I talked rae the inspectors. 


This two-page statement is the truth. 


(43-45). 


å à à 6 
As a result of continued interrogation, at 3:00 p.m. ap- 


pellant signed a second written statenent, which reads in part: 


6nfter appellant signed the first statement, she started to 
leave the room in which the interviews had occurred. Before 
leaving, appellant took an envelope from her purse (45-46) and 
told the inspectors that the envelope contained the money she 
had received on March 26 from the fixed credit at the Sunny- 
Side Post Office (45-92, 145). Across the envelope was writ- 
ter "$225" and "March 26" (46, 165). Appellant th:n counted 
the money contained in the envelope, which amounted not to 
$225, but to $120 (46). The inspectors questioned appellant 
further (46, 95). 


... I was asked questions by Inspector 


Mullins and I gave him statements, but *hat 
Statement wasn't true. At Sunnyside and 
Steinway Station and Broadway money 
a little at a time, amount $85.7 Since 
this time I have replaced $155. ( at Stein- 


65 
way and $120.00 at ations. I 
use 


used the money for my persona] 


This two-page statement is the truth to 
the best of my knowledge. 


2). 

Further, appellant indicated that her previous statement 
was untrue. However, she explained the statement as having 
been made because of her fear that she would be accused of 
stealing the registry letter (53). 

Two days after appellant's interrogation, sh2 was arrested 
(128, 153), and on June 3, 1975, an indictment’ was filed charg- 
ing appellant with unlawfully converting to her own use 
received by her during the course of her employment as a postal 
Clerk, in violation of 18 U.S.C. $1711. 

At trial, the written statements made on j 1975, 
were entered into evidence as part of the Government's direct 
case. 

Arpellant testified on her own behalf. During direct ex- 
amination she denied taking any money for her own use (145). 
Further, she testified that the money in the envelope she gave 
to the postal inspectors on April 7, 1975, was money from her 


paycheck, not from her fixed credit, explaining that she put 


7 : i . 
The indictment is B to appellant's separate appendix. 
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the money in the envelope because she knew her account was 


short and as a result of that shortage was afraid she would 

be accused of the theft of th ogistry letter (146-147). 

Moreover, appellant testified that on March 26, 1975, she dis- 

covered that her credit at side was short, and later in 
found out about the shortage at the Steinway Post Office. 

Appellant denied knowing about the shortage .n her third ac- 

count until suce wus told about it by the inspectors during the 

April 7 interrogation (147). Additionally, she stated that 

she did not know how the shortages occurred, that she did not 

know the amount of e shortage 

counts at Sunnyside and Steinway, and 

the Broadway account (148). 

On cross-examination, appellant was again asked if she 
had done her own audit on March 26. Appellant answered that 
she had (165). Further, the Assistant U.S. Attorney elicited 
that appellant had not seen any formal audits performed, but 
had appellant describe the proper procedure for conducting an 
audit (168, 189-194). When asked how long it took appellant 
to complete an audit, appellant testified, "I really can't 
say" (168). Assistant U.S. Attorney then questioned a 
pellant at great length and in detail about any possib!e 
she had conducted (168-174). Sope^cifica'lv, the 


Attorney focused on the length 


an audit: 


0. To do this audit that you did or 
the 26th, how long did it take you t« 
F 


figure out your audit? 


- sss d p 

AP. I ا‎ kno e 

o. Well, more than five minutes? 
~ = ' r 

A I can't say. 


Where werc you sittin hen ju too! 
the audit? 
A. At y window. 
Q. Sitting at your window? 
A. Not sitting, standina. 
^ Q. Standing at your window. And you 


don't know -- did it take less than an hour? 


^ A. Can't sov because it 
customers. 


The Assistant U.S. Attorney returned to the subject aqa 
Q. Let's assume that you weren't going 
to be interrupted while taking the audit, 
how long 3o you think the audit would take? 
A. I really don't know. 
Q. Take more than a half hour? 
A. I can't say. 


Q. You've taken them before, haven't 
A. It all depend. upon what I have in 


Q. Nave you ever taken an audit -- I'm 
sorry, you say it all depends what you have 


in vour 


only one 


Q. you said it all depends what you 
have in your drawer. IS it easier when you 
have cash in your drawer or easier when you 


have stamps? 

N the day -- let me explain. 
Some davs ve less stamps because I turn 
in money he end of the days for my stamps. 
It's easy th way because I have a receipt 
that I cc 
Q. How long does it take you to do that? 


the seventh time, appellant replied: 


1 ' r t, , 
I don't know, I never 


can't 
(186-187). 
the completion of the defense case, the Government, 


the jury's presence, announced its intention of re- 


Postal Inspector Garafalo to testifv how he accom- 


the audit of appellant's three accounts and the length 

the audit took (211). Defense counsel objected, argu- 
ing that the amount of time involved in Garafalo's audit was 
irrelevant ) G that rebuttal testimony used to contra- 
dict a matter e’icited by the Government itself on cross- 


examination would be an abuse of the function of rebuttal evi- 


dence (214). Despite this objection, Inspector Garafalo 


The inspector stated audit took an 


hour to an hour and ! f; the Steinway audit 


took about an 


hour; and the third, approximately an 


, 


During summation, the Assi Attorney argued from 


fact that Inspe rafalo was an experienced 


sie 


accountant 


took one and one iudit, that 


have don? 


After deliberations, appellant was f 


und quilty 


ARGUMENT 


xT Ta el 


REBUT- 
INSPEC- 


During her direct testimony 
ıt how long it took her to check her ixed accounts. Indeed, 


lant never indicated that sh id formal audit. On 
cross-examination by sistant U.S. Attorney, appellant 
testified seven imes thi she T 3 the length of tii 
it took her to complete her check. lespite this testimony, 
and over objection, Postal Inspector Garafalo wes permitted 
to testify on rebuttal that his audits of appellant's accounts 
took a é of three hours. Because this rebuttal testimony 
was improper, reversal of the judgment is required. 
The length of time which it took appellant to check her 
accounts was irrelevan o any substantive issue in the case. 
is better settled than that a wit- 
'hether a party or not, may not be 
questions as to irrelevant matters on 


cross-examination for the purpose of contra- 
dicting his answers and thus discrediting. 


LIS FOE 7 


United States v. Lawinski, 
( 


7th Cir. 1952). 


1932); United 


(7th Cir. 1972); C.J.8., 


WITNESSES, §§484, 33; United States v. 


133 (2d Cir. 1960); . United States v. Classor 


Inspector 
S. Attor 

ney repeate 

to comple 2 idits his levar infor: 

properly elicited for tl purpose of contradicting 

Garafalo': 

audits. »reover, Garafalo 

hours to fini..: his audits is 

by appellant for her informal check. 

Thus, this cross-examination of appellan ı the purpose 


of contradiction by rebuttal testimony was improper. United 


States v. Lawinski, supra, 195 F.2d at 7; Cohen v. United 


States, supra, 56 F.2d at 30; United States v. Lambert, 
4^3 F.2d at 557; C.J.S., WITNESSES, 484, 633. 

Moreover, appellant's cross-examination about the time 
necessary for an audit and its rebuttal bv Garafalo's testimony 
was highly prejudicial. Not only did it improperly discredit 
appellant's credibility on a matter totally collateral to the 
issues at trial, but it was utilized by the Government further 
to rebut appellant's first statement entered as part of the 
Government's case-in-chief. On summation, the prosecutor argued 
that the rebuttal testimony indicated that appellant could not 


hav2 done an audit on the auditors, as she had earlier indicated 
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in her first written statement (250-251). Thus, because the 


testimony was prejud cial, reversal is required. United States 


v. Lawinski, supra; Cohen v. United States, supra; United 
س -~ سحت ہت — سس ےس‎ Ř ^ —————À— , — — 


States v. Lambert, supra; C.J.S., WITNESSES, 55484, 633. 


CONCLUSION 


For the foregoing reasons, of the District 
Court must be reversed and che case remanded for a new trial. 
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کے à.‏ $ — 
عو ا سفق امل ہت عه 
EN‏ کک ا ہے 


